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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, JORHAT 

 
Misc Case No:  51 of 2017 

 
U/S 125, Cr.P.C. 

 
 

Smti Nomita Borah. ……...1
st
 Party. 

 
Vs 

 
Sri Babu Dutta.  …….. 2

nd
 Party. 

 
Present: Mr Angaz Baruah, AJS   

 Evidence recorded on: 

 
 
 
27.10.2017 
22.11.2017 
16.12.2017 
27.03.2018 
29.03.2018 

   
   

 Arguments heard on  : 14.05.2018 
   

 Judgment delivered on: 25.05.2018 

Advocate for the 1
st
 Party: 

 

 
Learned Advocate Sri Anup 
Kumar Dutta.  

   

Advocate for the 2
nd
 Party: 

Learned Advocate Smti Sabita 
Hazarika.  

   

   
 

 
Judgment 

 
 

1. The instant case for maintenance has arisen out of the petition filed by Smti Namita 

Borah (hereinafter referred to as the 1
st
 party) u/s 125 Criminal Procedure Code 
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whereby she is seeking a monthly allowance of Rupees Seven Thousand only (  ₹

7,000/) for herself) from the second party i.e. Sri Babu Dutta. (Hereinafter referred 

to as the 2
nd
 party).  

2. The case of the 1
st
 party in brief is that the 2

nd
 party is her legally married husband 

and their marriage solemnized on 02.10.2015 according to Hindu customs and 

rituals. She stated that after solemnization they started living together as husband 

and wife at Jyoti Nimati Road till 26.03.2016. 

3. It is alleged that the 2nd party started torturing her after three to four days of her 

marriage and physically and mentally torture her on trivial matters. It is also stated 

that the 2nd party quarrelled with her and assaulted her both physically and mentally 

even during menstruation period. It is alleged even that the 2nd party asked the 1st 

party to leave her matrimonial home and threatened her to kill unless she fulfils his 

demands. 

4. It is stated that she tolerated the tortures with a hope of continuing her conjugal life 

but even after passing 6(six) months, the 2nd party even aggravated the tortures 

meted to her. 

 

5. It is stated that on 26.03.2016 the 2nd party brutally assaulted the petitioner and 

drove her out. Finding no other alternative, on that day, she took shelter at her 

parental home and since then she has been taking shelter at her parental home. 

 

6. The 1st party claims that the 2
nd
 party has a furniture business and earns  20,000 ₹

(Rupees Twenty Thousand only) per month. In spite of having sufficient means, the 

2nd party has not a single penny to the 1st party. Therefore, the 1st party is claiming 

maintenance of 7,000 (Rupees Seven Thousand) only per month.  ₹  

 

7. The 2nd party made his appearance and contested the case by filing his written 

statement. In his written statement, the 2nd party while denying the allegations of 

the 1st party has claimed the instant case is not maintainable. 2nd party stated that 

the 1st party used to torture him mentally by demanding landed property and that 

the 1st party neglected his aged father when she resided at matrimonial home. It is 

also alleged that the 1st party used to tell his mother about her previous relationship 
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and speak ill will of him. It is further alleged that the 1st party wanted to mutate the 

landed property in her name and she even threatened his father that if they do not 

mutate in her name then she would take action against the 2nd party. It is stated 

that for all these the father of the 2nd party had to suffer mental agony. It is also 

alleged that the 1st party often used to talk with her previous boyfriend and when 

they objected she rebuked the 2nd party. 

 

8. The 2nd party stated that he had to bear the barbaric tortures of the 1st party with a 

hope that she would change herself. It is stated that on 26.03.2016, the 1st party 

left the 2nd party’s home by saying that she would appear in an interview. When she 

did not return, 2nd party called her up. She then told the 2nd party that she would 

never return unless the mutation was done in her name. It is stated that on 

27.03.2016 when the 2nd party along with his mother went to her house, the 1st 

party along with her brother and mother physically attacked the 2nd party. 

 

9. It is stated that 2nd party waited for her to return but she never returned. It is also 

stated that the 2nd party is an uneducated person and a daily labourer. Further he 

has no permanent income and he has no moveable and immovable property. 

Therefore, he is heavily dependent on his aged father.  

 

10. The 2nd party also stated that his father and mother are ailing and that his aged 

father has to maintain the family. Further it is stated that 2nd party has a beauty 

parlour and she earns  8,000 (Rupees Eight Thousa₹ nd) only per month. Besides 

the petitioner’s father earns huge money on cultivation situated at Rongdoi 

Charigaon Mouza, Jorhat. Further, the 1st party’s brother has a grocery shop. 

11. To prove her case, the 1st party has examined herself as PW-1, Sri Sashikanta Borah 

as PW-2, and Biswajit Borah as PW-3.The 2
nd
 party has Sri Om Praksh Sarma as 

DW-1, Smti Putu Boiragi as DW-2, Sri Babu Duttaas DW-3 and Smti Bina Dutta as 

DW-4.. 2nd party has adduced documentary evidence, being the certificate of 

Gaonburah as Ext A and Ext B. 

 
  POINTS FOR DETERMINATION:- 
 

i. Whether the 1
st
 party is the legally married wife of the 2

nd
 party and whether 
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the child is of the 2nd party?  

ii. Whether the 2
nd
 party having sufficient means has refused or neglected to 

maintain the 1
st
 party and her girl child?  

iii. Whether the 1
st
 party is unable to maintain herself?  

iv. Whether the 1
st
 party is entitled to get maintenance as prayed for and if so, at 

what rate is she entitled?  

 

12. As regards point no-1, it is seen that the 1st party in her evidence in chief has stated 

that she got married to the 2nd party on 02.10.2015 and thereafter, they started 

their conjugal life. DW-3who happens to be the 2ndparty in the instant case has 

deposed that the 1stparty is hiswife. Thus, from the evidence on record and from 

the respective pleadings, it is evident that the marriage between the 1st party and 

the 2nd party is undisputed Hence the said point is decided in favour of the 1st party.  

13. On the point of the 2ndparty having sufficient means, the 1stparty has stated in her 

evidence that the 2nd party has a furniture shop. He earns a salary of  20,000 ₹

(Rupees Twenty Thousand). Further the 1st party has stated that his father Rajen 

Dutta is a Railway employee and his mother is a nurse at a private hospital. In the 

1st party’s cross examination, she stated that she has not given any proof of the fact 

that 2ns party works at the Furniture Shop. It is shown by DW-1 who happens to be 

a partner of Tiles Sanitary shop stating that the 2nd party works as a labour in the 

shop. He further stated that he gives  1500 (Rupees Fifteen hundred) to him. In ₹

support of it, DW-1 furnished one certificate stating the amount of wages he pays 

to the 2nd party. The 1st party has disputed the genuineness of the certificate. DW-3 

in his evidence denied the suggestion that he earns an income of 20,000 from the ₹

furniture shop. He further denied the suggestion that at the time of marriage, he did 

not have the furniture shop. What concludes is that he has never denied of having a 

furniture shop. In fact, he has stated that he used to work at a Furniture shop. He 

even engaged people at home and give them  4,000 (Rupees Four Thousand) as ₹

daily wages. It is highly improbable for an abled man to earn with a meagre amount 

of  1500 per month and give  4000 as wages. The fact that their family earns ₹ ₹

on 2nd party’s father’s pension is not denied. The fact that the family runs on 

pension has been corroborated by DW-4 who happens to be the mother of the 2nd 
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party. As 1st party could not state clearly the earning of the 2nd party, therefore I 

consider him to be an unskilled worker as per notification vide no. ACL.43/2004/56 

of Government of Assam dated 04.01.2016, where Government of Assam fixed  ₹

250/- day fixed for unskilled workers totalling to  7500/₹ - per month. Thus, 

considering the social fabric, present prices of essential commodities in the market 

including the responsibilities and liabilities of the 2nd party. The section 125 of Cr. 

P.C provided that if the husband or father, having sufficient means, refuses or 

neglects those persons specified, unable to maintain themselves, upon proof of such 

neglect or refusal, the Magistrate may order such person to pay monthly 

maintenance.  In the above regards, the 1st party stated that presently she is 

staying in her maternal house. Pw-1 also deposed that her family is economically 

weak and her father is a poor cultivator. It is not in dispute now that the first party 

is a house wife and as such, naturally, she has no source of income. In view of that, 

it can easily be suggested that the first party is totally dependent on the income of 

the second party. In 1999 (6) SCC, 326; Rajathi vs. C. Ganesan, the Honb'le 

Supreme Court held that u/s 125 CrPC. Expression “unable to maintain herself ” 

covers means available to the wife, while she was living with her husband and not 

after her desertion, burden lies on the husband to prove that he has no sufficient 

means to discharge his obligation or he did not neglect or refuse to maintain her , 

statement by wife that she was unable to maintain herself, held, would be enough –

It would be for the husband to prove otherwise. This fact clearly indicates that she 

was unable to maintain herself and needed financial help of her husband. The 

evidences adduced by the second party did not establish anything to counter the 

above statement of the first party to discharge his burden that he has not refused 

or neglect to maintain the first party. Therefore, having taken into consideration 

above law laid down, it is abundantly disclosed here that there was negligence or 

refusal of the second party to maintain the first party and her child. The section 

125(1) CrPC. provides that the person against whom an order of maintenance is 

claimed under this provision of law, it is necessary that such person is having 

sufficient means. However, in 1999 (1) GLT ,168, Pradip Das vs. Joba Rani 

Das, the Hon'ble Gauhati High Court held that even an able -bodied husband 

having no income cannot be divested of the responsibility to maintain his wife. So 

the above law puts more pressure on the husband as regards to maintaining his 
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wife even if he has no expressed permanent way of income. It creates a strong 

presumption that he has the means and acumen to supplement his income and that 

he has sufficient means to maintain the 1
st
 party, decently if not extravagantly. 

14. Movingon the point as to whether the 2nd party has refused or neglected to 

maintain the 1
st
 party, the 1

st
 party as PW-1 in her evidence in chief has stated that 

after the marriage, her husband started torturing her and beat her. Unable to bear 

the tortures, she returned to her paternal home on 26.03.2016.DW-1 stated that he 

tried several times to return to her matrimonial home but she refused to go with 

him. He also stated that when he tried to bring her back, the 1st party’s family 

threatened him. 

15. From the evidences on record, it appears that there was strife between the 1
st
party 

andthe 2
nd
 party after their marriage and apparently, the 1

st
 party is residing at her 

parental home. This in itself would reveal that all was not well between the two 

sides and the 1
st
 party had to take recourse of law to get remedy. This would only 

lead us to believe that the situation has reached a point of no return. The failure on 

part of the 2
nd
 party to offer any plausible explanation as to the reason for his wife 

leaving him would only lead us to presume that there must be some truth in the 

story of the 1
st
 party. The testimonies of the PW-1, PW-2and PW-3 stands 

corroborated and unrebutted regarding the fact of tortures meted out to her. The 

evidence can only lead us to believe that the allegations made by the 1
st
 party has 

some iota of truthfulness and she was forced to leave the home of her husband due 

to the ill treatment meted out to her.The evidence of DW-3 also does not have 

much value as he had stated in his cross examination that he could not say what 

was written in the written statement. Further the allegations made by DW-3 and 

Dw-4 that the 1st party forced them to mutate her name in the property  without 

any proof would not suffice the fact that she left out of her own will. It is very 

difficult to fathom as to why one girl would like to destroy her own married life for 

any reason and if at all she had some reasons, she would not have filed a 

proceedings seeking maintenance.  

16.  The pleadings and the evidence thus lead makes it clear that the 1stparty is left 

behindby the 2
nd
 party to fend for herself and at present she is being looked after 
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by her family. She is apparently a woman of around 27 years of age and left to lead 

a life all by herself with no source of income and at this stage of life, though she can 

be expected to earn a livelihood for herself, yet the 2
nd
 party cannot shy away from 

his responsibilities as she was his legally wedded wife prior to their divorce. Further, 

the allegation that he had asked her for some money and used to hit her cannot be 

brushed aside.  

Thus it is to be seen that there is nothing to suggest from the evidence lead by the 

2
nd
 party or from any other source that the 1

st
 party has any source of income. Thus, 

it can be held beyond any degree of doubt that the 2
nd
 party has since his wife being 

away from him has neglected to maintain her. Therefore, it is found and held that 

the 2
nd
 party having sufficient means has neglected to maintain the 1

st
 party. 

17. The object of a proceeding u/s 125 CrPC is to assist the women and children 

indistress. As held by the Hon’ble Supreme Court in Bimala Kumari vs 

Veruswami (1991) 2SCC 375, Sec. 125 of the Criminal Procedure Code is meant to 

achieve a social purpose. Itsobject is to save the dependant from destitution and 

vagrancy. Further, I have considered the judgment passed in Smti Rupa Paul versus 

Tapash Dhar 2013(1) Gauhati Law Journal 736, where it was held that if there is 

nothing in evidence to hold that wife voluntarily deserted the husband and living 

separately in her parental home, it is still the duty of the husband to pay maintenance to 

his wife. 

It is a solemn duty of an able bodied man to provide for the necessaries of life to his 

dependents. 

Thus, considering this basic object behind framing of the previously mentioned welfare 

legislation and in the light of all the evidences adduced and the materials placed before 

the court and the discussions as made above, I am of the considered view that the 1st 

party is entitled to get maintenance from the 2
nd
 party for herself. 

As regards the quantum of maintenance, the wife’s allegation as to the earning of  ₹

20000/- and that he works in a furniture shop has not been elicited with sufficient proof. 

A husband is supposed to maintain his wife out of the income he earns. However, it is 

an accepted fact that no husband be allowed to beg in order to give maintenance to his 

wife. 

Hence, considering the above, notification vide notification no. ACL.43/2004/56 of 
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Government of Assam dated 04.01.2016 and the also taking into account the status 

and standard of living of the 1
st
 party, I am of the considered view that the sum of 

 ₹ 2500/-(Rupeestwo thousand five hundred) per month to the 1st party would be a 

reasonable amount for the 1
st
 party to maintain herself and would suffice at this 

stage, more so as the 1
st
 party herself is expected not to sit idle and work to 

supplement the said maintenance money. 

 

Order 

In the result, the 2
nd
 party, Sri Babu Dutta is directed to pay an amount of ₹  

2500/- (Rupees two thousand five hundred) only per month for the maintenance of the 1
st
 

party, Smti Nomita Borah as maintenance to his wife from the date of this judgment and 

order i.e. 25.05.2018. 

Let a copy of this judgement order be furnished to the 1st party Smti. Nomita Borah free of 

cost. 

 

 

 

Given in my hand and under the seal of this court on this 25th day of May 2018. 
 
 
 
 
 
 
 
 
Typed by me: 

 
Judicial Magistrate First Class,  

Jorhat. 
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APPENDIX 

 

A.  Prosecution Witnesses:- 

PW-1: Smti Nomita Borah. 

PW-2: Sri Sashikanta Borah. 

PW-3 Shri Biswajit Bora. 

 

B. Prosecution Exhibits:- 

None. 

 

C. Defence witnesses:- 

     DW:-1 Sri Om Shankar Sarma. 

     DW:-2 Smti Tutu Boiragi. 

     DW:-3 Shri Babu Dutta. 

     DW-4:- Smti Bina Dutta. 

 

D. Defence Exhibits:-   

     Ext: 1 Certificate showing income of 2nd party. 

 

 

Sri Angaz Baruah 

Judicial Magistrate First Class, 

                       Jorhat. 

 

 

 

 


